
STATE OF NEW YORK

STATE TN( COMMISSION

In the ll,atter of the Petition
o f

Ilawali Sea Restaurant Corp.

for Redetermlnatlon of a DeficLency or Revlslon
of a Determlnation or Refund of Corporatlon
Franchlse Tax under Article(s) 9A of the Tax
Law for the Flscal- Years Ending 9/30/80 and
9130181.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 yeare
of age, and that on the 15th day of September, 1986, he/she served the withln
notl.ce of DecLslon by certlfied nall upon ltawali Sea Restaurant Corp. the
petitioner ln the withln proceedlng, by encloslng a true copy thereof ln a
securel-y sealed postpald lrrapper addressed as follows:

Hawali Sea Restaurant Corp.
1475 Wil-llansbridge Road
Bronx, New York 1046f

and by depositing aame encLosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petltloner
hereLn and that the address set forth on saLd lrrapper is the last known address
of the pet l t loner.

Sworn to before me thls
15th day of September, 1986.

pursuant to Tax Law section 174



STATE OF NE!il YORK

STATE TAx COMMISSION

In the Matter of the Petttlon
of

HawaiL Sea Restaurant Corp.

for Redetermination of a Deflciency or RevLslon
of a Deternination or Refund of Corporatlon
FranchLse Tax under Artlcl-e(s) 9A of the Tax
Law for the Fiscal- Years Endlng 9/30/80 and
9 / 3 0 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A1-bany :

Davld Parchuck/Janet l-1. Snay, betng duly sworn, deposes and says that
he/she is an employee of the State Tax Comisstonr that he/she Le over 18 years
of age, and that on the 15th day of September, L986, he served the wlthln
notice of Decision by certlfled nail upon Robert S. ElLlottr the rePresentatlve
of the petltloner ln the wlthln proceeding, by encloslng a true coPy thereof ln
a securely sealed postpald lrrapper addressed as follows:

Robert  S. El l iot t
16 Dormer Ave.
Scarsdale, NY 10583

and by deposltLng same encLosed in a poetpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unl-ted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petl-tloner hereln and that the address set forth on said ltraPper Le the
last known address of the representative of the petitloner.

sworn to before me this
15th day of September, 1986.

pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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September 15, 1986

Hawa{l Sea Restaurant Corp.
1475 WllLlansbrldge Road
Bronx, New York 10461

Gentlemen:

Please take notice of the Decislon of the State Tax Conmlselon encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnLnistratl.ve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revlew an
adverse decleion by the State Tax Cornmlssloo nay be lnstLtuted only under
Artlcle 78 of the Clvll PractLce Law and Ruleg, and mugt be coumenced ln the
Supreme Court of che State of New York, Albany Countlr lrlthin 4 months fron the
date of thls not lce.

Ioqulrl"es concernLog the conputation of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Finance
AudlE Evaluation Bureau
Assegement Revlew Unlt
Bu{Lding #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yourst

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petltloner I s RepresentatLve :
Robert  S. El l lort
16 Dowuer Ave.
Scarsdale, NY 10583



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on

o f

HAI^IAII SEA RESTAURANT CORP.

for RedeternlnatLon of a Deficiency or for
Refund of Corporatlon Franchise Tax under
Arcicle 9-A of the Tax Law for the FLscaL
Ended September 30, 1980 and September 30,

Years
1 9 8 1 .  :

DECISION

Petl.tl.oner' Hawaii Sea Restaurant Corp., L475 Willlansbridge Road, Bronx,

New York 10461, flled a petltlon for a redetermlnatlon of a deflcLency or for

refund of corporation tax under Artlcle 9-A of the Tax Law for the flscal yeare

ended September 30, 1980 and September 30, 1981 (Fl1e No. 51044).

A hearlng was held before Sandra F. Heck, Hearl.ng OffLcer, at the offLces

of the State Tax Co risslon, Two llorld Trade Center, New York, New York, on

February 25, 1986 at 9:30 A.M., wlth al l  addlt l .onal lnformatlon to be subnlt ted

by March 21, 1986. Pet l t ioner appeared by Robert  S. El l iot t ,  Esq. The Audlt

Dlvls lon appeared by John P. Dugan, Esq. (Anne lJ.  Murphy, Esq.,  of  counsel) .

ISSUES

I. Whether the Audit Dlvlslon properly determined, based on a salea tax

audit finding of additlonal taxable sales, that the proceeds from such sales

represented additlonal taxable tncone to petitloner for corporate franchlse tax

purPoses.

II. Whether the Audl"t Dtvision was Justlfled tn tts use of a purchase

markup analysl,s to verlfy petitLonerrs taxable sales.
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FINDINGS OF FACT

1. Petl.tLoner, Ilawall Sea Restaurant Corp., ig a Chlnese restaurant ln

the Bronx, New York, wlth a restaurant, bar, and take-out service.

2. On November 7, 1983, the Audit DlvisLon Lssued to petltlooer tno

notices of deflcl€oclr assertLng addltlooal franchise tax due uoder Artlcle 9-A

of the Tax Law for the flscal years ended Septenber 30, 1980 and Septenber 30'

1981 ln the respect ive amounts of $31686.40 and $41705.10, plus lntereet and

addltlons to tax as provlded for ln sectlon 1085 of the Tax Law.

3. The franchLse tax deficlencLes under conslderatlon ln thls proceeding

were predicated solely on the results of a sales tax audlt of petltlonerts

buslness, whlch audlt covered the perlod December 1, 1978 through November 30,

1 9 8 1 .

4. 0n December 7r 1981, the Audlt Divlslon conmenced a sales tax audlt of

petitlonerts buslness, at whLch tlne petl.tloner nas requested to make avall-able

aLl of lts books and records for the audl.t period, December 1, 1978 through

November 30, 1981. A11 records that were requested were made avallabLe to the

audltor, lncluding sales tax returns, federal and state income tax returos,

guest checks and cash reglster tapesr puf,chase lnvolces' the general- ledger'

and cancelled checks.

5. Petltloner recorded lts restaurant sales on sequentlally numbered

guest checks whlch separately stated the amount of gales tax due. The guest

checks were rung up on the cash register, but, because the checks ltere not

stored in the sequence that they lrere rung up, the cash reglster tapes could

not be reconclLed with the guest checks. Petittoner dl"d not provlde lta

customers wlth guest checks for bar sales, but lnstead recorded the bar saLes

on cash register tapes whlch dld not segregate the amount of tax charged on
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each transactlon. The take-out sales were recorded on forms that were numbered

ln repeatl"ng eequences of numbers "1" through "50fr. The petltLoner entered

totals of the restaurant, barr aod take-out sales on dalIy ealeg recelpt

sheets. The dally sales recel"pt sheets nere the basls on whlch petl"tloner

reported and pald sales tax.

6. Io order to determlne whether petitlonerte books and recorde ltere

adequate to verlfy its sales tax ltabllity, the audltor conducted an analyele

of guest checks for a two day period, JuJ.y 11 and 12, 1981. The totaLs of

restaurant sales fron the datly sales recetpt sheets were compared to totals of

restaurant sales recorded on avallable guests checks for the two day test

perl"od. The tocals from the dalLy saLes recelpt sheets were hlgher than the

guest check totals on both days.

7. The lnltlal- analysls of the guest checks, ae descrlbed ln Flndlng of

Fact "6", revealed that petLt,loner dl.d not have all of l.te guest checks for the

two day test perlod. An analysls of the guest checks by nunber revealed that

out of 236 guest, checks, there wete 32 checks nnlssl.ng (L3.562).

8. Petltloner expLained that a enall number of the nlsslng checkg were

attributabLe to cuatoners who lefc the restaurant lrlthout paylog. The remalnlng

nl.ssLng guest checks represented credlt card salee. Petlcloner etored the

guest checks for credlt card salee, together wlth the credlt card recelpts'

separat,ely fron the checks for cash sales. Petltloner clalmed that the credlt

cards guest checks had been made avallable durtng the audl.t. The audltor wae

not aval"lable to testlfy at the hearLng and her team leader dtd noE knolt

whether the auditor had examlned any guest checke for credl.t card salee. The

credLt eard guest checks were not avallabLe at the hearlng.
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9. The Audlt Dlvl"sion, based on lts findlng that petltloner had nlsslng

guest checksr determlned that petltlonerrs books and records nere lnadequate

and, thus, the use of external lndlces to verlfy sales tax llablllty was

Just l f ied. Accordlngly,  the Audlt  DlvlsLon est lmated pet i t ionerfs taxable sales

and resultant sales tax llabiLtty through the use of a purchase markup aaalyels.

10. The Audlt Dlvl.sl.on calculated the narkup percentage on beer and llquor

ln the fol.lowlng nanner:

a. Ustng the purchase prices from petitlonerrs purchase involcee
for July, 1981, together wlth lnforoatlon supplled by petltloner
regarding gLze, type and prLce of drlnks, the audltor estinated the
taxable sales of beer and l iquor for July 1981 (beer $2,812.80,
Llquor $30,509.46).  The total  amount of purchases lndicated on the
lnvolces (beer $855.92, l lquor $7,339.92) was then subtracced from
the est imated taxable sales to determine gross prof i t  (beer $1'956.88,
l lquor $23,L69.54).  By naklng a rat lo of gross prof l t  over purchase
prlce, the Audlt Dlvlsion developed an estlmated markup percentage
for beer of 228.6288 percent and for l l "quor of 315.6647 perceot.

b. The estlmeted markup percentages for beer and liquor were
applled to total purchasee of alcohollc beverag€ar as recorded ln
petltlonerrs general ledger for the entl.re audit period, to aplve at
total  taxable alcohol sales before adjustments ($817,952.19). '  The
total alcohol sales were reduced by the amount of purchases recorded
in the general  ledger for the audit  per lod ($207,920.96) to yleld
gross  pro f l t  ($610,031.23) .  By  nak lng  a  ra tLo  o f  g ross  pro f l t  to
purchase prl"ce, the Audlt DlvisLon developed an estlmated markup
percentage for both beer and liquor over the entire audlt perlod of
293.3957 percent.

c.  The 293.3957 percent narkup
percent at the regueat of petlt,loner
selllng four drLnks for the prlce of
prlce durlng the audl"t perlod.

percentage was reduced to 275
to  re f lec t  buybacks  (1 .e . ,
three) and varlatlons 1o selllng

Because petl"tionerts general ledger dld not separate beer and llquor
purchases, the audltor fLrst calculated the percentagee of beer aod llquor
purchases from total alcohol purchases for the month of July 1981. The
audltor also calcuLated, from lnformation ln petitlonerrs general ledger,
the percentage of alcohol sold at the bar versus the percentage sold in
the dlning room. Thls second calculation nas necessary because the bar
sales lncluded sales tax wLthln the selllng prlce and, thue, bar sales had
to be reduced by the amount of sales tax to arrtve at taxable sales.
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11. The Audlt Dlvislon applled a 767 markup percentage to food purchases

llsted Ln the general ledger for the entire audlt perlod. Thls narkup percentage

was taken from a prlor audlt of the petltloner and its use Ln the sales tax

audlt hereln nas agreed to by petitioner.

L2. The calculatlons and adJustments made to arrtve at audlted taxable

saLes for both food and beer and ll.quor sales are nore specl.fl.cally detalled as

foLlows:

Alcohol Purchases - General  Ledger (L2178-LL|8I ' )  g 207,92O.96
Less :  LL7"  PL l fe rage (3 ,118.81)

Total  AdJusted Alcohol Purchases $ 204,802.15

Total AdJusted Alcohol Purchases x 2757 Markup
Less: 27 purchases at cost

for employees orm use

Food Purchases - General  Ledger (L2/78-LLl8L>
Less: Employeesf Allowance
Less: Spol lage

Adjusted Food Purchases
Less :  1 |Z  Robber ies

$1 ,595 ,690 .52
(25 ,435.36)

Total Adjusted Food Purchases

Total- Adjusted Food Purchases
Audlted Taxable SaLes
Minus: Taxable Sales Reported
Addl"tlonal TaxabLe Sales

$1 ,670 ,225 .26

$  768 ,008 .06

(11 ,435 .66 )

$L ,745 ,690 .62
(25 ,000 .00 )
(25 ,000 .00 )

x 762 Markup

Per Sales Tax Returns

13. The auditor calcuLated an error rate by dlvldtng the addltlonaL taxable

sales ($155,535.66) by taxable sales reported by pet l t loner on l ts sales tax

re turns  ($3 ,S40,686.00) ,  to  y le ld ,  a  4 .3928 percent  e r ro r  ra te .  The aud i to r

then apportLoned the addltLonal- taxable sales to the quarterly perlods at lesue

by appllcatlon of the error rate to reported taxable sales.

L4. The petltloner coneented to the sales tax asseesment whlch resulted

from the sales tax audlt and pald the addltl"onal anount of saleg tax. Petltloner

lras not arilare at the tlne of the coneent chat the results of the saLes tax

audlt would forn the basLs of corporate franchise tax defLclencles.

$2 ,939 ,649 .26
$3 ,696 ,22L .66

,540 ,586 .00 )
$ 155,535.65
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15. The franchl"se tax deflcLencles were predLcated soLely on the sales tax

audl"t. The addl"tl"onal taxable sales rilere considered to be addltlonal gross

receipts ln each of the correspondl.ng perlods for corporate franchise tax.

16. The petltioner contended that the corporate franchlse tax deficlenciee

should have been predlcated upon a cash avalLablll"ty lncone tax audit performed

on the managers of petltloner corporatlon, rather than on che eales tax audlt.

PetltLoner clalmed that the lncome tax audlt of the managere provtded a more

accurate indication of the corporatlontg lncone and that,r because the caeh

avallablllty aoalysls resulted ln a smaller amount of tax, it was controlllng.

CONCLUSIONS OF LAI{

A. That because

verlfl"able record of

pet l t lonerrs sale tax

petltlonerts records were lnadequate

taxable sales, the Audlt Divlslon was

llablllty through the appllcatl"on of

of Korba v. State Tax Conmlesion'  84

Ln servlog as a

Justifled ln eetlnatlng

a purchase markup

A . D . 2 d  6 5 5  [ 1 9 8 1 ] ;analysls (see, Matter

T a x  L a w  $ 1 1 3 8 t a l t 1 l .

B. That purchase markup analyses constltute an approprLate means of

reconstructlng a taxpayerrs taxable lncomer dod the results thereof nay properly

be enployed as a basl"s to assert a deflclency for corporate franchlse tax

purposes (Matter of  Wil l lam T. Kel- ly,  State Tax Co Lssion, December 31, L984;

Matter of Naut l las Restaurant,  Inc. r  State Tax ConmlssLonr November 7, 1985).

But where the markup percentage was the product of negotations between the

audltor and the taxpayer rather than an actual conpucatlon of the ratlo of

gross proflts to costsr and where the taxpayer consented to the use of the

negotlated fl"gure for sales tax purposes but not for corporete franchlse tax

purposes, such fl"gure alone cannot constltute a foundatlon for the franchlee



tax deftc iencies aeserted (Naut i l -us Restaurant,  Inc.,  State Tax Comlsalon'

November 7, 1985, Golden Coach, Inc.,  State Tax Conmieslon, November 7, 1985).

C. That the markup percentage for beer aod Llquor, although reduced

through negotlatlons between the taxpayer and the Audlt Dl"vlslonr was based on

actual analysis of petltlonerts purchasee and estimated selLlng prlces. Thus'

the additlonal taxable sales resultlng fron the beer and Liquor narkup test may

be constdered addltional entlre net lncome for franchl"se tax purposes.

D. That the markup percentage for food was not the product of an actual

markup analysis of petltlonerrs food purehaees durlng the audlt perlod, and' as

such, cannot form the basis for a determlnatl"on that petltloner had addltLonal

entire neE lncome resultlng from unreported taxable food sales.

E. That petltlonerts argument that the Audlt Dlvlsloo la obllgated to use

the results of an Lncome tax audit performed on the managera of petltioner

corporation, rather than the results of the sales cax audlt, when deterolnlng a

corporate franchl-se tax deficiency Ls without merlt. The burden of provlng

that deficlency assesraments were lmproper rests wlth the petltloner (Readerfe

Dlgest Assrn.,  Inc. and Subsl.diar ies v.  State Tax Coumlsslon, 103 A.D.2d 926'

478 N.Y.S.2d  168 119841) .  The fac t  tha t  another  ne thod nay  be  used to  resu l t

ln a dlfferent tax amount ls not sufflcient to show error by the Audit Dlvlslon.
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F. That the petltlon of Hawall Restaurant Corp. is granted to the extent

lndicated ln Concluslon of Law "D"; the Audlt DLvl.sion ls dlrected to nodlfy

the notlces of deflclency issued Noveuber 7, 1983 accordlngly; and, except aB

so granted, the pet l t lon ls 1n al l  other respects denLed.

DATED: Albany, New York STATE TN( COMMISSION

$EP 151e86


